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If you have assets that you want to protect from having 
to share with your spouse in the event of a divorce, a 
prenuptial agreement is the way to proceed. They are 
no longer taboo and certainly worth more than the 
paper they are written on. Romantic they may not be, 
but pragmatic they are.

You do not need to have millions of pounds or be a 
beneficiary of a family trust. You may just want to protect your savings and 
equity in your property. 

Pre-nuptial agreements are not necessarily completely binding under English 
Law. No legal agreement can exclude the jurisdiction of the court to deal with 
the assets on the breakdown of a marriage. However, a pre-nuptial agreement 
will be treated as one of the circumstances of the case that the court may take 
into account, or as conduct which it would be unfair for the court to ignore. 

The Supreme Court held in October 2010 in the case of Radmacher v 
Granatino that ‘The court should give effect to a nuptial agreement that is freely 
entered into by each party with a full appreciation of its implications unless in the 
circumstances prevailing it would not be fair to hold the parties to their agreement’.

The Law Commission Report published in 2014 has given even further weight 
to pre-nuptial agreements subject to certain requirements being met, including:
 a) The agreement being formally executed.
 b) The agreement should be made not less than 28 days before the 
marriage.  However, timing may not necessarily be critical depending on the 
circumstances. 
 c) The parties need to disclose their relevant financial circumstances.
 d) Each party should obtain independent legal advice.

There is also the need to ensure that any pre-nuptial agreement provides for 
a party’s ‘reasonable needs’ in the event of a breakdown of a marriage. The 
difficulty in this regard is that ‘needs’ remains an elusive concept which has 
not been properly defined but has been considered as ensuring that a spouse 
or former spouse whose income, housing and other elements, which are not 
provided for will still be subject to the court’s control. In a nutshell to improve 
the chance of a pre-nuptial agreement being upheld you cannot provide your 
spouse with no or inadequate provision. The relevant provision may depend 
on the length of the marriage and or whether there are any children. The 
Court will always give first consideration to any children of the family.

The ultimate aim of the pre-nuptial agreement may be to provide your spouse 
with less than the Court may otherwise provide (otherwise no point having 

one) but enough to be reasonable if they have needs to be met for themselves 
and/or for any children.   

When a court decides on the outcome it will apply the statutory criteria (known 
as the section 25 factors (Matrimonial Causes Act), which are set out below:
 (a) the income, earning capacity, property and other financial resources 
which either party has or is likely to have in the foreseeable future. The same 
would include, in the case of earning capacity, any increase in that capacity 
which it would, in the opinion of the Court, be reasonable to expect the 
parties to the marriage to take such steps to acquire;
 (b) the financial needs, obligations and responsibilities that the parties to 
the marriage has or is likely to have in the foreseeable future;
 (c) the standard of living enjoyed by the family before the breakdown of 
the marriage;
 (d) the age of each party to the marriage and the duration of the marriage;
 (e) any physical or mental disability of either of the parties to the marriage;
 (f ) the contributions that each of the parties have made, or is likely in 
the foreseeable future to make to the welfare of the family, including any 
contribution by way of looking after the home or caring for the family; 
 (g) the conduct of each of the parties, if that conduct is such that it would 
in the opinion of the Court be inequitable to disregard it;
 (h) the value to each of the parties of any benefit which, by reason of 
the dissolution or annulment of the marriage, that party will lose the 
chance of acquiring.

Without a prenuptial agreement the starting point for the court may be to 
share the assets equally subject to the above section 25 factors. The pre-nuptial 
agreement will help identify, the pre-marriage, inherited or gifted assets, 
which are to be protected. Certain asset classes like the family home are 
treated as a special class of asset where the sharing principle applies and the 
pre-nuptial agreement can seek to reject this presumption.
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DISCLAIMER:  This article should not be relied on, or treated as a substitute for, specific 
advice relevant to particular circumstances. 

Seddons is a top 200 law firm based in London’s West End, with a 
strong reputation for both commercial and private client work. If 
you have a question you would like to ask Neil, please contact him 
on 020 7725 8014 or email neil.russell@seddons.co.uk
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