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MRS JUSTICE BACON 

1 This is the appeal of the defendants against of the decision of Chief Master Shuman to 

refuse to remove and replace the claimant’s litigation friend, his wife, Mrs Shirazi. Their 

application was heard in July 2021. After the application was heard, the defendants 

obtained additional evidence on which they sought to rely. The first order under appeal, 

dated 22 October 2021, refused the defendants permission to rely on that evidence. The 

substantive judgment refusing the defendants’ application was finally delivered on 10 

March 2022, and the second order under appeal is the order following that judgment. 

Background  

2 The background to the application on this appeal is a bitter and very sad family dispute, 

resulting from a major falling out between the claimant Mr Shirazi and his wife on the 

one hand, and on the other hand two of their three children, who I will refer to by their 

first names as Babak and Asal. The Shirazis’ third child, Borzou, lives with the claimant 

and his wife, and Babak claims that Borzou is effectively controlling Mrs Shirazi and 

taking decisions for her.  

3 The procedural history is lengthy. For the purposes of this appeal, I will summarise the 

main relevant points.  

4 The present dispute does not involve Asal, the sister, but concerns Babak. He is the 

founder of the first defendant, which is an Anstalt established in Liechtenstein. The 

second defendant is a limited company of which the sole director and shareholder is 

again Babak.  

5 In June 2015, before the Shirazis fell out with Babak, Mr Shirazi sold the first defendant 

the leasehold interests in two flats and three car parking spaces at Montrose Court, 

Princes Gate, London. It is common ground that the first defendant did not pay the 

purchase price of the property, which remains a debt owed to Mr Shirazi. I will refer to 

the transaction as the “Montrose sale”.  

6 The claim, which was issued in May 2020, seeks to set that transaction aside on the 

grounds that Mr Shirazi lacked capacity to enter into the transaction, that it was an 

unconscionable bargain, that it was procured by the undue influence of Babak, and/or 

that it was a sham.  

7 The defendants say, in short, that although Mr Shirazi had been diagnosed with dementia 

in 2012, he still had sufficient capacity to enter into the transaction in 2015. They say 

that the transaction was part of a tax avoidance strategy agreed between Mr Shirazi, 

Babak and Borzou to mitigate inheritance tax, and that the instructions were given by 

Mr Shirazi some years before the transaction was ultimately executed.  

8 Whatever the position in 2015, it is not disputed that by now Mr Shirazi lacks capacity 

to conduct proceedings on his own behalf. In July 2019 Mrs Shirazi was appointed as 

“curator” for Mr Shirazi by the Swiss court in Nyon where the Shirazis now live. The 

appointment gave her an express power to recover Mr Shirazi’s assets within and 

outside Switzerland.  
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9 Babak opposed that appointment, and in April 2020 applied to have Mrs Shirazi 

removed as curator. In July 2020 the Nyon District Justice of the Peace confirmed the 

appointment of Mrs Shirazi, but an appeal to the Court of Trustees was partially allowed 

in November 2020, and the court remitted to the Justice of the Peace the question of 

whether Mr Shirazi’s interests are compromised or likely to be compromised by 

Borzou’s alleged influence over Mrs Shirazi.  

10  Following that remittal, there was a further hearing before the Nyon District Justice of 

the Peace on 9 July 2021, at which Mrs Shirazi appeared and was questioned, albeit with 

the assistance of an interpreter. There have been further hearings since then at which 

both Babak and Borzou were also questioned, the last hearing taking place on 11 

November 2021. It appears that there were then delays in delivery of the judgment, 

which resulted in an appeal by Babak against the non-production of the judgment. The 

result of that was that the Justice of the Peace surrendered jurisdiction to the Court of 

Trustees. The matter is now with that court, and no decision has yet been forthcoming. 

Present application  

11 Those events form the back drop to the defendants’ application in October 2020 for the 

removal of Mrs Shirazi as her husband’s litigation friend in these proceedings. The 

application was heard on 5 and 6 July 2021 before Master Shuman, almost a year before 

the date set down for the trial of the claim to set aside the Montrose sale, which was 

listed in a window from 7 June 2022. It appears that Master Shuman intended to hand 

down judgment at the start of September 2021 after the vacation.  

12 On 6 September, the claimant’s solicitors sent the defendants’ solicitors the minutes of 

the 9 July 2021 hearing before the Nyon Justice of the Peace, with an informal 

translation. That led to a flurry of correspondence which resulted in an application on 

15 September by the defendants to rely in support of their application on those minutes, 

as well as on further information which they had been sent by the Swiss prosecutor on 

20 August 2021, relating to Mr and Mrs Shirazi’s bank accounts and transactions from 

those accounts.  

13 There was a hearing of that application to rely on further evidence on 13 October 2021, 

and Master Shuman handed down her judgment on 22 October 2021, rejecting the 

application. The order of the same date is the first order under appeal. §3 of the order 

provided that the time for any appeal of that order would not start running until the order 

determining the substantive application of 13 October 2020 had been made.  

14 In short summary, Master Shuman applied the Ladd v Marshall test in determining that 

although the new evidence could not have been obtained earlier with reasonable 

diligence, she was not satisfied that the evidence would probably have an important 

influence on the result of the case. In particular, she said that the court in Switzerland 

was the correct forum to consider the evidence and that is was only tangential to the 

application before her.  

15 There was then unfortunately some delay before the Chief Master’s judgment on the 

substantive application was handed down on 4 March 2022, dismissing the application 

to remove Mrs Shirazi on the basis essentially that Mrs Shirazi had sufficient capacity 

to conduct the proceedings on behalf of Mr Shirazi, and that Borzou’s “undoubted 
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influence” over the lives of his parents did not prevent Mrs Shirazi from taking 

independent decisions in relation to the proceedings.  

16 The order in relation to the application was made on 10 March 2022 and sealed on 18 

March. Master Shuman refused permission to appeal in relation to both orders. 

This appeal  

17 The defendants’ appellants’ notice was filed on 31 March. Given the proximity to the 

trial, in an order of 12 April 2022 Adam Johnson J ordered that the application for 

permission to appeal should be considered on an expedited basis, with the hearing of 

the appeal to follow immediately if permission was granted. In those circumstances, 

both counsel have sensibly approached today’s hearing on the basis that they should 

make full submissions such that I can make a single decision as to whether to grant 

permission to appeal and, if permission is granted, whether to allow the appeal. 

Grounds of appeal 

18 In relation to the first order refusing permission to adduce new evidence, two grounds 

of appeal are adduced:  

(1)  The first is that the Chief Master should not have applied the Ladd v Marshall 

test but should have applied a more lenient test, given that the application to 

adduce new evidence was not made after the judgment had been circulated or 

on appeal, but was made before a draft judgment had been sent, albeit after the 

end of the hearing.  

(2) The second is that, in any event, Ladd v Marshall was wrongly applied because 

the Chief Master wrongly determined that the material was only relevant to the 

Swiss court and was only tangentially relevant to the application before her. 

19 In relation to the second order refusing the substantive application to remove Mrs 

Shirazi, in addition to the point regarding the impact of new evidence (if now permitted 

to be adduced), there are various further grounds of appeal which essentially come down 

to five points: 

(1)  The Chief Master applied the wrong overarching test for replacing a litigation 

friend.  

(2)  The Chief Master applied the wrong test for consideration of whether Mrs 

Shirazi was competent to be her husband’s litigation friend.  

(3)  The Chief Master failed sufficiently to investigate and give weight to Borzou’s 

influence over Mrs Shirazi’s decisions.  

(4)  In any event, the Chief Master failed sufficiently to weigh the compelling 

evidence that Mrs Shirazi lacks capacity and competence to be a litigation friend, 

taken together with the medical evidence of mild neurocognitive disorder and 

depression, her poor mobility, poor eyesight, inability to use a computer and lack 

of fluency in English.  
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(5)  Mrs Shirazi has conducted the litigation in ways that were objectively not in Mr 

Shirazi’s interests, which, taken together with the other factors, should have 

indicated that she was not competent to remain as a litigation friend.  

20 It is agreed that if I allow the appeal, then I should take the decision afresh. At that final 

stage, the respondent’s notice comes into play. The respondent’s notice submits that the 

merits of the claim and/or defence are relevant to the determination of whether the 

litigation friend should be removed, and provide an additional reason to refuse the 

application to remove Mrs Shirazi.  

21 I should also say that both counsel agreed that, given the proximity to the trial, I should 

give an ex tempore judgment today if possible, rather than reserving my judgment with 

written reasons to follow. 

Permission to adduce new evidence 

The legal test 

22 Starting with the question of the correct legal test regarding the first part of the appeal, 

on the permission to adduce new evidence, the judge recorded at §6 of her judgment of 

22 October 2021 that the parties had been in broad agreement that the factors set out in 

Ladd v Marshall were relevant. As she noted, she had to “balance concluding litigation 

against the desirability of the judicial process, achieving the right and fair result”.  

23 The Ladd v Marshall test requires the court to consider whether the new evidence (1) 

could not have been obtained with reasonable diligence for use at the hearing of the 

application; (2) would probably have an important, although not necessarily decisive, 

influence on the result, and (3) is apparently credible. That test is the established test for 

reliance on new evidence on appeal.  

24 In Hertfordshire Investments Ltd v Bubb [2000] 1 WLR 2318, p. 2325 the Court of 

Appeal noted that CPR r. 52.21(2) did not retain the former requirement for “special 

grounds” to admit evidence not before the lower court. Rather, the discretion to admit 

the evidence must be exercised in accordance with the overriding objective of doing 

justice. Nevertheless, the court confirmed that the Ladd v Marshall principles remain 

relevant.  

25 Since then the test has also been applied to the question of whether to permit new 

evidence following circulation of a draft judgment. See, for example, Tetronics 

(International) v HSBC Bank [2018] EWHC 201 (TCC), §§85–86.  

26 In my judgment, in principle, the Ladd v Marshall factors are also relevant when 

considering an application to adduce new evidence shortly before the judgment is 

circulated, which was the situation in the present case. There is no less an interest in 

finality at that stage; nor is there any reason why the factors set out in the Ladd v 

Marshall test should be immaterial at this stage. It is plainly relevant to enquire whether 

the evidence could or should have been obtained for use at the hearing. Likewise, it is 

clearly relevant to consider the impact of the evidence on the result and its apparent 

credibility.  

27 As Fraser J said at §86 of Tetronics, however, those factors are not overwhelmingly 

determinative. Rather, whether to admit the evidence is a matter of discretion, and the 
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court must have regard to the overriding objective. Mr Learmonth QC, for the 

defendants, agreed with that test. 

28 In light of those principles, Masters Shuman’s starting point in this case was in my view 

correct. It is true that the Chief Master went on to suggest at §9 that any application to 

adduce new evidence should be treated as exceptional. I do not read that as applying 

any higher threshold than set out in the case law. All that I think was implied was that 

there should be particular reasons for the court to exercise its discretion to admit new 

evidence at this stage, given the need for finality in litigation.  

29 While the defendants may take issue with the way in which the Chief Master went on 

to apply the Ladd v Marshall test on the facts of this case (which I will consider next), 

I do not consider that the Chief Master’s assessment turned on any particular threshold 

of exceptionality being imposed by her. 

Application of the Ladd v Marshall test 

30 Master Shuman accepted that the first limb of the test was satisfied, in that the material 

could not have been produced for use at the hearing before her in July. The Swiss 

hearing had taken place several days after the application hearing before her, and the 

bank statements had only recently been supplied to the defendants.  

31 As to the third limb of the Ladd v Marshall test, Master Shuman did not address this 

explicitly, but there has not been any suggestion that the documents lacked credibility 

on their face. They are simply the court minutes of the 9 July 2021 hearing which, 

although not a verbatim transcript, simply describe what was said by the parties at the 

hearing, together with a miscellany of contemporaneous banking documents.  

32 That leaves the question of the relevance of the documents. The Chief Master 

considered, as I have already noted, that the documents were only of tangential 

relevance to the application before her. As regards the minutes of the 9 July hearing, 

she took the view that those would not influence the decision that she had to make, 

because they were “at best, evidence that is before the Swiss court; that will be a matter 

for the Swiss court to determine its relevance and weight in due course”. As regards the 

banking documents, the Chief Master noted that those showed approximately SFr 2 

million being paid into Mr and Mrs Shirazi’s joint accounts during January and February 

2020, and then withdrawn in March, April and May that year, with approximately SFr 

2.28 then being paid into a USB account in the name of Mrs Shirazi and Borzou. SFr 

1.5 million was then withdrawn from that account during May and June 2020. The origin 

of the money appears to have been a withdrawal from Mr Shirazi’s account in his sole 

name, preceding those transactions which I have just referred to. The Chief Master said, 

however, that the documents did not show that Borzou received the money from Mr and 

Mrs Shirazi for his benefit. 

33 As to the minutes of the 9 July hearing, Master Shuman was of course quite right to say 

that they were a record of the evidence before the Swiss court. That does not, however, 

mean that they were necessarily irrelevant to the application before her, and in that 

regard I respectfully disagree with what appears to be a suggestion by the Chief Master 

in §21 that the Swiss court was the only relevant forum to consider this evidence. The 

defendants’ application to remove Mrs Shirazi squarely put in issue her competence to 

act as her husband’s litigation friend, including on the basis of the influence that her son 
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Borzou had over her decision-making. The minutes of the Swiss hearing included Mrs 

Shirazi’s answers to questions that raised precisely those issues.  

34 In those circumstances, I do not think that the minutes can be regarded as entirely 

irrelevant. They are of course hearsay evidence, given that the evidence was given in 

proceedings in another forum, but that again does not a priori exclude their relevance.  

35 The question is, however, how important they are. Mr Learmonth says that those 

minutes show, among other things, that Mrs Shirazi was belligerent in court, unwilling 

to answer certain questions put to her, especially as to her financial relationship with 

Borzou, and that she was emotional and lacked objectivity, displaying an antipathy 

towards Babak and a preference for Borzou. However, leaving aside Mrs Shirazi’s 

demeanour in court, Mr Learmonth says effectively the same things about the evidence 

that was already before Master Shuman. The minutes of the hearing may therefore tend 

to corroborate the evidence already available, but I do not think that they present a 

qualitatively different picture to the one that is already apparent from the other evidence 

in any event.  

36 As to the financial documents, Master Shuman noted that the defendants’ application to 

rely on these sought to draw the inference that Mr Shirazi’s funds were transferred by 

Mrs Shirazi to Borzou, who then misappropriated them. Her conclusion at §20 was that 

the documents did not show that Borzou misappropriated the SFr 2 million that had 

been transferred. Mr Learmonth did not dispute that assessment, and the documents do 

not allow that inference to be drawn on their face. The destination of the SFr 1.85 million 

withdrawn from Mrs Shirazi’s and Borzou’s joint account is unknown.  

37 Mr Learmonth says that the documents do nevertheless indicate a very large sum being 

transferred, at least initially, from Mr Shirazi to an account beneficially owned by Mrs 

Shirazi and Borzou. I agree. In that regard, it is notable that in addition to the documents 

referred to at §19 of the first judgment of the Chief Master recording the flow of funds 

from Mr Shirazi through the two accounts, the new materials also included a document 

dated 17 April 2020 declaring Mrs Shirazi and Borzou to be the beneficial owner of 

monies in the joint account held by them. Borzou was therefore claiming beneficial 

ownership over substantial funds that appear to have come directly from Mr Shirazi.  

38 Again, however, the question is the importance of this to the issue before the court. The 

financial transfers do undoubtedly reinforce a picture of Borzou’s finances being closely 

intertwined with those of his parents. That was, however, apparent from the materials 

already before the Chief Master. As she commented at §81 of her second judgment, “At 

the most charitable it could be said that Borzou has been opaque before the Swiss Court 

in respect of his position with his parents and borrowings”.  

39 As with the minutes therefore, the financial documents add to and corroborate the 

picture already before the court, but they do not qualitatively change the nature of the 

evidence as to what was going on.  

 

40 I also note that, for the purposes of the defendants’ application, as Master Shuman went 

on to note in her second judgment, the question was not specifically whether Borzou 

was financially dependent on his parents, but whether his position in the family meant 
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that Mr Shirazi’s interests in these proceedings were not protected. The issue as to the 

flow of funds is of some relevance to that issue because it provides context as to the 

relationship between Borzou and his parents, but the central issue is ultimately a 

different one as to Mrs Shirazi’s competence and objectivity in conducting the present 

proceedings. 

Conclusion on the first set of grounds of appeal 

41 For these reasons I would have been inclined to refuse permission to appeal in relation 

to the Chief Master’s decision to refuse to permit the new evidence to be relied upon by 

the defendants. I do not, however, need to reach a firm conclusion on this point because 

of my decision in relation to the appeal from the second and substantive judgment 

concerning the removal of Mrs Shirazi as Mr Shirazi’s litigation friend, to which I now 

turn. 

The substantive judgment 

42 The basic conditions for a person to act as a litigation friend are set out in CPR r. 21.4(3) 

as follows:  

“(3) If nobody has been appointed by the court or, in the case of a 

protected party, has been appointed as a deputy as set out in paragraph 

(2), a person may act as a litigation friend if he – 

(a) can fairly and competently conduct proceedings on behalf of the child 

or protected party;  

(b) has no interest adverse to that of the child or protected party; and  

(c) where the child or protected party is a claimant, undertakes to pay 

any costs which the child or protected party may be ordered to pay in 

relation to the proceedings, subject to any right he may have to be repaid 

from the assets of the child or protected party.” 

43 R. 21.6(5) provides that the court may not appoint a litigation friend under that rule 

unless it is satisfied that the person to be appointed satisfies the conditions in r. 21.4(3).  

44 CPR r. 21.7 gives the court power to terminate the appointment of a litigation friend or 

appoint a new litigation friend in substitution for an existing one. R. 21.7(3) provides 

that the court may not appoint a litigation friend under this rule unless it is, again, 

satisfied that the person to be appointed satisfies the r. 21.4(3) conditions. 

45 As I have noted, leaving aside the issue of new evidence, Mr Learmonth advanced 

essentially five grounds of appeal under this head, which I will consider in turn.  

 

 

Overarching legal test 
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46 Mr Learmonth’s first objection to Master Shuman’s application of the provisions I have 

just set out was that the Chief Master effectively held that the court could only remove 

a litigation friend when persuaded that the litigation friend did not meet the criteria in r. 

21.4(3). That is not quite right. At §51 of her second judgment, after considering the 

case law and the application of r. 21.4(3), the Chief Master said this:  

“Drawing these strands together the approach of the court to an 

application such as this is to consider whether the litigation friend 

satisfies the criteria in CPR rule 21.4(3). The question of whether the 

litigation friend can fairly and competently conduct proceedings on 

behalf of a protected party (criteria 21.4(3)(a)) necessarily involves 

consideration of whether they are acting in the best interests of the 

protected party. Whilst I accept Mr Learmonth’s submission that simply 

satisfying the criteria will not mean that a litigation friend would never 

be removed, it is difficult to think of a practical example where that might 

arise, unless perhaps the overriding objective would support appointing 

a proposed litigation friend over a current one.”  

47 The Chief Master did not therefore exclude that a litigation friend might be removed for 

reasons other than their ability to meet the r. 21.4(3) criteria, but said that it was difficult 

to think of a practical example other than in a case where, for whatever reason, the 

overriding objective supported appointing a different litigation friend.  

48 It is also notable that in this case it is not said that Mrs Shirazi should be removed for 

reasons other than those set out in r. 21.4(3). Rather, the reasons advanced by Mr 

Learmonth for her removal turn squarely on her ability to act fairly and competently on 

behalf of her husband, and the case was put in the same way before Master Shuman. I 

do not, therefore, think that anything turns on the first ground of appeal. 

Test of competence 

49 Mr Learmonth’s second objection to Master Shuman’s formulation of the legal test was 

to say that the Chief Master’s reasoning showed that she interpreted r. 21.4(3) as 

requiring no more than that the litigation friend should have “litigation capacity”, which 

set a lower threshold than the requirement for competence in the rule.  

50 Again, I reject that criticism. The case put by Mr Learmonth at the hearing in July 2021 

was that Mrs Shirazi had questionable capacity to manage her own affairs, let alone 

those of someone else. Mr Learmonth’s skeleton argument distinguished between 

capacity to act and competence to act, but ultimately argued that Mrs Shirazi had neither.  

51 The Chief Master, unsurprisingly, addressed that case by discussing Mrs Shirazi’s 

capacity to act as her husband’s litigation friend, concluding that she was not satisfied, 

on the evidence before her, that Mrs Shirazi lacked that capacity. She did then, however, 

go on to address Mrs Shirazi’s competence to act, discussing that point at §76, and 

concluding, on the basis of the evidence of Mrs Shirazi and her lawyers, that Mrs Shirazi 

was able to conduct fairly and competently the litigation on behalf of her husband.  

52 It is apparent from the judgment, therefore, that Master Shuman did not simply consider 

competence to have been established on the basis of Mrs Shirazi’s mental capacity 

alone.  
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53 The real issue is, therefore, not the legal test but whether there is an appealable error in 

the Chief Master’s application of that test. That is the subject of the remaining grounds 

of appeal relating to Borzou’s influence, Mrs Shirazi’s capacity and competence, and 

her conduct of this litigation. 

The effect of Borzou’s influence 

54 Mr Learmonth makes a number of complaints about Borzou, referring to his mental 

stability, his investigation by HMRC for VAT fraud, and receipt of vast amounts of 

finance from his parents over the years. The issue in these proceedings is not, however, 

Borzou’s suitability to act as Mr Shirazi’s litigation friend, but that of Mrs Shirazi 

(although, as I will discuss shortly, the question as to Borzou’s suitability is linked to 

the question of that of Mrs Shirazi’s suitability). The real question is therefore whether 

Borzou’s influence over Mrs Shirazi is such that Mrs Shirazi cannot herself act fairly 

and competently as Mr Shirazi’s litigation friend. 

55 It is appropriate first to set out the principles which can be derived from the case law in 

this regard. The Chief Master’s judgment refers to the cases of Davila v Davila [2016] 

4 WLUK 347; Raqeeb v Barts Health NHS Trust [2019] EWHC 2976, and Hinduja v 

Hinduja [2020] EWHC 1533 (Ch), from which I draw in summary the following 

propositions:  

(1)  The relevant enquiry as to the satisfaction of the conditions in CPR r. 21.4(2) is 

directed towards the conduct and outcome of the litigation for which the 

individual is to be appointed as a litigation friend. In most cases, it will not be 

relevant to consider matters falling outside the bounds of that litigation unless it 

can reasonably be said that these may affect the manner in which the litigation 

friend is likely to approach the conduct of the litigation itself: Davila v Davila, 

§137(1); also (10) and (11). 

(b)  The purpose of the requirement that the litigation friend be able “fairly and 

competently” to conduct proceedings on behalf of the protected party is to 

ensure that the litigation friend has the skill, ability and experience properly to 

conduct litigation of the sort in question: Davila §137(10). 

(c)  The ability to conduct proceedings competently on behalf of the protected party 

does not mean that the litigation friend should be able to do so entirely on their 

own. On the contrary, the courts have emphasised the importance of legal advice 

in the discharge of the duties of the litigation friend: see e.g. Raqeeb §23. 

(d)  The litigation friend must, however, be able to exercise some independent 

judgment on the legal advice they receive, and must approach the litigation with 

objectivity: Raqeeb §§24, 26–27. 

(e)  There is no principle that a family member cannot act as a litigation friend, 

provided that they can take a balanced and even-handed approach to the relevant 

issues: Raqeeb §29.  

(f) Being objective cannot, however, require the litigation friend to be independent 

or impartial vis-à-vis both parties to normal adversarial civil litigation, since 

they are acting on behalf of the protected party. Rather, objectivity means the 
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ability to act in a protected party’s best interests, and in doing so to listen to and 

assess legal advice, and properly weigh up relevant factors in making decisions 

on a protected party’s behalf: Hinduja §60. 

56 Applying those principles in the present case, Master Shuman’s starting point was a 

conclusion that Borzou exercised “undoubted influence” over the lives of his parents, 

which she said gave her pause for thought (§79). The difficulty with the following 

paragraphs of her judgment, however, is that the Chief Master seems to have accepted 

at face value, or at least given decisive weight to, the statements made by Mrs Shirazi 

that she makes her decisions independently after taking advice, and the statements from 

her lawyers that they take their instructions from Mrs Shirazi and not from her son 

Borzou.  

57 It seems to me that this misses the point. The question is not whether Mrs Shirazi 

believes that she is acting independently or whether she, as opposed to Borzou, gives 

instructions to her solicitors. Rather, the question is whether, on all the evidence before 

the court, it appears that Mrs Shirazi is in fact able to act independently, objectively, 

impartially and in an even-handed manner in the present litigation, and in particular 

independently from Borzou and any interest that he may have. 

58 In my judgment, the evidence clearly indicates the opposite. The evidence indicates that 

Borzou is the primary carer for his parents, alongside the nurses looking after then. He 

lives with them, at least most of the time, sends Mrs Shirazi’s emails and reads emails 

sent to her because she cannot use a computer, and appears to draft at least some 

documents emanating from Mrs Shirazi. According to Mr Avis, from Mrs Shirazi’s 

solicitors CRS, Borzou also has Mrs Shirazi’s authority to communicate with those 

solicitors on her behalf. There is no doubt that he is the favoured child since the Shirazis’ 

estrangement from their other two children, Babak and Asal.  

59 Mrs Shirazi is also not a young person of good health. She is 84 years old, with poor 

eyesight, a history of depression, and with at least some cognitive impairment, 

according to the medical evidence before Master Shuman and before me. Those factors 

also no doubt add to her physical and emotional dependence on the son with whom she 

lives.  

60 All of this might not have mattered if the proceedings in question were unconnected 

with the family relationships. The heart of the dispute is, however, a dispute between 

family members following an estrangement that appears to have taken place since the 

Montrose sale occurred. Mr Dew for the claimant says that the dispute is nothing to do 

with Borzou and Borzou’s financial interests, but it is common ground that Borzou was 

himself involved in the Montrose sale, and for that reason if no other Mr Dew concedes 

that it would not have been appropriate for Borzou to act as Mr Shirazi’s litigation friend 

in these proceedings. That concession, however, underscores that Borzou is intimately 

connected with this dispute.  

61 Moreover, even leaving aside Borzou’s involvement at the outset, the present 

proceedings are part of a dispute in which Mrs Shirazi claims that Babak has siphoned 

off assets belonging to Mr Shirazi which she is trying to repatriate. There is no doubt 

whatsoever that Borzou does have an interest in the outcome of the dispute. Not only 

has Borzou very clearly aligned himself with his parents in the family estrangement 

arising out of these claims, but there is also considerable evidential support for the 
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proposition that Borzou has been financially dependent on his parents for many years, 

possibly the whole of his life, and has received very large (indeed extraordinarily large) 

sums from them over the years. The Court of Trustees said trenchantly that there was 

no document before it to understand Borzou’s own resources and establish that Borzou 

was financially independent of his parents, and noted that the Shirazis had expressly 

confirmed in July 2013 that Borzou had no money or income and was financially 

dependent upon them. Borzou therefore has a quite specific interest, separate to that of 

his parents, in a dispute that concerns the location of assets within the family.  

62 Mr Avis from CRS has provided a witness statement in which he says that he and his 

firm are well aware of their responsibilities to act for their client, by which he means 

Mrs Shirazi, on instructions given by her or authorised on her behalf. He says: “I am 

satisfied that we are litigating on behalf of Mrs Shirazi (herself on behalf of her husband) 

and not on behalf of Borzou”.  

63 Again, without in any way doubting the good faith of that statement, it misses the point. 

Mrs Shirazi’s solicitors may be litigating on behalf of Mrs Shirazi and therefore on 

behalf of Mr Shirazi, but they cannot know what goes on behind closed doors when Mrs 

Shirazi takes decisions about the conduct of the proceedings and weighs up the advice 

that she has been given. 

64 In my judgment, in the circumstances that I have described, Mrs Shirazi cannot help but 

be influenced by Borzou. That is why Master Shuman correctly referred to the 

undoubted influence exercised by him over his parents. More than that, however, I also 

consider that that influence, in the circumstances described, inevitably affects and 

indeed compromises Mrs Shirazi’s independence and objectivity in the conduct of these 

proceedings, whatever she might believe as to that.  

Other factors 

65 That raises the question of whether the merits of the claim are so strong that I should 

nevertheless refuse the application to remove Mrs Shirazi. In that regard, Mr Dew has 

pointed to an expert report, on the basis of which he says that there is a very clear case 

that at the time of the Montrose sale Mr Shirazi lacked capacity. Mr Dew says that there 

is no evidence going the other way, and that the strength of the case indicates that Mrs 

Shirazi has acted competently in pursuing these proceedings on behalf of her husband.  

66 Master Shuman rejected that argument, and I agree with her assessment on that point. 

The claim involves a number of allegations, not merely those of incapacity but also 

allegations that the sale was unconscionable or a sham transaction and that it was 

procured by undue influence. There are arguments going both ways on all of these 

points. While the defendants have not adduced their own expert evidence as to the 

capacity of Mr Shirazi at the time the sale was completed, they do take issue with the 

evidence advanced on behalf of Mrs Shirazi in a number of respects. I do not consider 

that I can, within the confines of this hearing, reach a view one way or the other on the 

strength of those competing arguments. 

67 For the same reasons, I reject Mr Dew’s submission that even if a new litigation friend 

were to be appointed, the proceedings would have no different outcome. There are 

various different ways in which the proceedings could take their course, including 

through settlement, which has already been addressed in considerable detail in open 
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correspondence. I do not think that I can therefore conclude at this point that a new 

litigation friend would adopt precisely the same position as has been adopted by Mrs 

Shirazi to date.  

68 Given my conclusion on these points, and the view that I have taken as to the 

independence of Mrs Shirazi, I do not need to reach a separate conclusion on Mr 

Learmonth’s objections regarding her conduct of these proceedings or her competence 

in more general terms to act as Mr Shirazi’s litigation friend.  

Conclusion 

69 My conclusion is that I give permission to appeal in relation to the second judgment, 

allow the appeal on that point, and determine that Mrs Shirazi should be removed as Mr 

Shirazi’s litigation friend in these proceedings. 
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